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TERMS AND CONDITIONS OF TRADE – GUIDANCE SHEET
WHAT ARE TERMS AND CONDITIONS OF TRADE AND HOW DO I USE THEM?


OVERVIEW

It is highly recommended that businesses have robust Terms and Conditions of Trade (“Terms”). Terms cover the important aspects of the business-customer (or business-business) relationship, such as payment terms, rights and obligations of each party, and processes for resolving disputes and terminating a contract.

The Electrical Contractors Association of New Zealand has established two sets of Terms members may use depending on the size of the job. One for “residential customers” and one for “commercial customers”. We recommend all members implement these Terms to limit risk, provide certainty, and establish good working relationships with customers.

Which Terms do I use?

If you are undertaking work where the contract is $250,000 or less, the “Residential Customers” Terms of Trade should be used (even if you are contracting with another business). The “Commercial Customers” Terms covers all other work i.e. jobs over $250,000.

If a commercial customer wants to implement their own Terms, make sure you read them carefully and if needed, seek legal advice.

Who am I contracting with?

The Terms bind the “Contractor” (you) and the “Customer” (the person or authorised agent who requests the goods and services from you).  

How do I present the Terms to my customers?

You must bring the Terms to the customer’s attention and have clear evidence that they have agreed to the Terms for them to be legally enforced.

The Terms specify that a customer is taken to have accepted the Terms if they accept a quote from you, or places an order for and/or accepts delivery of the goods or services provided in the quote after the Terms have been brought to their attention. It is also common (and recommended) that businesses include the Terms on their website.

If you include the Terms on your business’ website, you could include a QR code on quotes you provide customers. The customer can scan that code on their phone, linking them to the Terms on your website.

Can I limit my liability to the customer in the event of a breach?

Yes. To the extent permitted by law, your liability to the customer for any loss and/or expense arising from your breach of these Terms will be limited to actual loss suffered by the customer as a direct result of your wilful default. The Terms include that the Contractor’s liability will be limited to a sum equivalent in aggregate to the Price.

When can I cancel the contract?

Either party may cancel the Terms and/or any contract that is subject to the Terms by giving reasonable written notice of cancellation and all amounts owing must be paid by the expiry of the period specified in the notice of cancellation. If the customer is in breach of its obligations under the Terms (such as defaulting on payment), you may cancel (or suspend) the contract but only after notifying the customer of the breach, and allowing a reasonable period for the customer to remedy the breach.


What else should I look out for in the Terms?

There are a number of other provisions in the Terms that you should be aware of:

Specific Conditions of Contract (Schedule): In the “Commercial Customers” Terms, you will find a Schedule at the start where you can include specific details about that specific job (you should fill in the sections in red).

Price and Payment: You must be paid for the goods and services you provide the customer. The Terms address this obligation as well as how that payment will be calculated and paid.

Variations: The parties may (in some instances) vary the Terms by giving written notice to the other party.
Title: Legally, it is important to establish who owns the materials and when ownership passes from one party to the other. Ownership of the materials passes to the customer once they have paid all amounts owing to you and risk for the materials will move to the customer once they accept delivery. Unless the materials have become fixtures, the customer must return the materials to you if you request so upon non-payment. 
Customer responsibilities: The Terms contain a number of obligations for the customer in relation to the work site as well as the materials used including providing a clear and unobstructed access to the work site, arranging for scaffolding, being responsible for any materials they supply and the acts of people not under your control and removing hazardous substances from the work site. If the materials are lost, damaged or destroyed before ownership passes to them, the customer must pay the proceeds of their insurance of those materials to you.

Personal Property Securities Act 1999 (“PPSA”): The PPSA provides a system for registering security interests in goods, to provide adequate security to creditors (you, the Electrician). In these Terms, it is noted that a security interest is taken in all materials. Some provisions in the PPSA are excluded in the Terms and will therefore not apply (but only to the extent permitted by law). To the extent permitted by law, the customer also waives some of its rights as a debtor.
Dispute resolution: It is common for disputes to arise in relation to these types of contracts, for example, if the work you provide differs from what the customer intended. A process is set out in the Terms for dealing with these disputes that the parties must follow.
Consumer Guarantees Act: This Act requires you to provide services that are: carried out with reasonable care and skill; fit for a particular purpose; charged at a reasonable price if no price is agreed in advance; and carried out in a reasonable time. Any goods or products provided must be: safe and of an acceptable quality; fit for a particular purpose; arrive on time and in good condition; and match any description, samples or demonstrations given. This obligation is excluded for commercial customers as the obligations under this Act do not apply where you sell goods or services to another business.

Insurance: You must hold public liability insurance of at least $5 million.
Retentions: In the both Terms, it is noted that where retentions apply, a percentage of the Price may be retained by the customer until all the work is completed and/or defects are remedied, and retention money be dealt with under section 18 of the Construction Contracts Act 2002.

It is important that you read and understand the Terms you provide to your customer. If you need further guidance or legal advice regarding these Terms, get in touch so we can help. 
Contact:
 	E	helpdesk@tradielaw.co.nz
W  	www.tradielaw.co.nz/contact/
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